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Abstract

Mainland China has made a number of banking commitments to Hong
Kong, under the Closer Economic Partnership Arrangement (CEPA),
which are more favourable than China’s banking commitments under the
WTO. There are conflicts between the CEPA and the existing banking
law of mainland China. Mainland China should adjust its banking law to
implement its banking commitments under the CEPA. Now the work is
only carried out by the China Banking Regulatory Commission through
issuing notices or revising banking rules, which are at the bottom level of
China’s banking law, or in conflict with higher levels of China’s banking
law, such as banking regulations issued by the State Council. I suggest
mainland China should adopt a top-down mechanism to deal with the
issue, that is to say, the National People’s Congress and the State Council
should positively participate in the implementation of the CEPA, as well
as other regional trade agreements.

Introduction

Current Chinese foreign trade policy is a mixture of multilateralism and
regionalism. After entry to the World Trade Organization (WTO) in 2001,

Wei WANG, LL.B. (ECUPL), LL.M. (Fudan), LL.M. (SMU, Sohmen Scholar),
Ph.D. (in international financial law, University of London, John and Joan Jackson
Scholar). He is an associate professor in international financial law at Fudan Law
School, and research fellow at HKU Law Faculty. He is the author of a number of
journal articles on financial law, WTO law, and commercial law. He has qualified
as a lawyer in the People’s Republic of China.

Reproduced with permission of the copyright owner.  Further reproduction prohibited without permission.



98 Wei Wang

China began to pay close attention to regional trade integration so as to take
advantage of regional trade agreements to maximize trade benefits.' The
Central Committee of the Chinese Communist Party and the State Council
of the People’s Republic of China (PRC) made a significant strategic
decision to conclude regional trade agreements.” This policy change was
compatible with the belief of Hong Kong, also a Member of the WTO,? that
free trade agreements (FTAs) are helpful in expanding trade and
investment.* This consensus led to the conclusion of the Closer Economic
Partnership Arrangement (CEPA) in June 2003.° Three months afterwards,
six Annexes to the CEPA were signed as an integral part of the CEPA.®
One of the six Annexes to the CEPA is the Specific Commitments on
Liberalization of Trade in Services (CEPA Schedule).” On 27 October
2004, the two sides reached an agreement to provide further liberalization
measures on trade in goods and services for the second stage of the CEPA,
i.e., the Supplement to the Mainland and Hong Kong Closer Economic
Partnership Agreement (CEPA II).® One of the Annexes to the CEPA II is
the Supplements and Amendments to the Mainland’s Specific
Commitments on Liberalization of Trade in Services for Hong Kong
(CEPA 1I Schedule).” On 18 October 2005, the Mainland and Hong Kong
signed Supplement II to the Mainland and Hong Kong Closer Economic
Partnership Agreement (CEPA III),' annexed by the Supplements and
Amendments II to the Mainland’s Specific Commitments on Liberalization
of Trade in Services for Hong Kong (CEPA III Schedule).!' On 27 June
2006, the two sides signed the Supplement III to the Mainland and Hong
Kong Closer Economic Partnership Agreement (CEPA IV),"? annexed by
the Supplements and Amendments III to the Mainland’s Specific
Commitments on Liberalization of Trade in Services for Hong Kong
(CEPA 1V Schedule).”®

A characteristic of the CEPA is that the FTA is between two separate
customs territories under one country,'* which results in not only international
law issues, but also domestic law issues. This article concerns the latter, that
is, the relationship between the CEPA and China’s domestic law, especially
the relationship between the CEPA and China’s banking law. Structurally,
after this introduction, I describe China’s specific commitments relating to
banking services under the CEPA, then address the issue of implementation of
China’s banking commitments under the CEPA. After exploring the conflicts
between China’s banking law and China’s banking commitments under the
CEPA, I focus on how to adjust China’s banking law in the context of the
CEPA. The article ends with concluding remarks.
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China’s Specific Commitments in Banking Services under
the CEPA

Service trade is covered by the CEPA." The core of CEPA service trade is
China’s CEPA Schedule, as part of Annex 4 to the CEPA, in which the
financial services sector is listed. In order to analyse China’s banking
commitments in the CEPA, it is necessary to look to two important
concepts: banking services and banking service suppliers.

Banking Services
China’s CEPA Schedule includes the following banking services:

a. Acceptance of deposits and other repayable funds from the public;

b. Lending of all types, including consumer credit, mortgage credit,
factoring and financing of commercial transactions;

c. Financial leasing;

d. All payment and money transmission services, including credit,
charge and debit cards, travellers cheques and bankers drafts
(including import and export settlements);

e. Guarantees and commitments;

f. Trading for own account or for account of customers: foreign
exchange.

By comparison with the WTO banking service commitments in
China’s WTO Schedule,'® the scope of banking services in China’s CEPA
Schedule is almost equal to that in China’s WTO Schedule. The fact that
China’s CEPA Schedule does not include more categories of banking
services indirectly indicates that the scope of banking services in China’s
WTO Schedule is broad enough."

Banking Service Suppliers

According to Article XXVIII (g) of the General Agreement on Trade in
Services (GATS)," “service supplier” means any person that supplies a
service. “Person” means either a natural person or a juridical person."”
Because the concept of “natural person” is meaningless in supplying
banking services, “juridical person” is the focus of analysis regarding
banking services. GATS Article XXVIII (m)(i) stipulates that a “juridical
person” of another Member means a juridical person which is constituted
or otherwise organized under the law of that other Member, and is engaged
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in substantive business operations in the territory of that Member or any
other Member.” Under the WTO, no minimum operation time is required
for being a “service supplier.” However, according to CEPA Annex 5
“Definition of ‘Service Supplier’ and Related Rules,” the standards of a
Hong Kong service supplier (HKSS) providing service by way of a
juridical person include the following:

(1) establishment or registration based on HKSAR Corporation
Regulations or other regulations, with a valid business registration
certificate or licence;

(2) being engaged in substantive business operations in Hong Kong
for at least three years. Thus, the tests to determine engagement in
substantive business operation in Hong Kong include, inter alia,
a minimum of three years of registration and operation in Hong
Kong.”

The conditions for becoming a Hong Kong banking service supplier
are stricter than those for becoming an ordinary HKSS. To be a Hong Kong
banking service supplier, a Hong Kong bank or a Hong Kong finance
company should have engaged in substantive business operations for five
years or more after it has been granted a licence by the Hong Kong
Monetary Authority (HKMA) pursuant to the Hong Kong Banking
Ordinance.” An applicant for the status of a Hong Kong banking service
supplier should submit its applications for a Certificate of HKSS to the
Trade and Industry Department (TID) of the HKSAR through the Banking
Supervision Department of the HKMA.* After obtaining a Certificate of
HKSS from the TID, the Hong Kong banking service supplier should apply
to the China Banking Regulatory Commission (CBRC) to obtain the CEPA
treatment,

It is noteworthy that foreign banks and finance companies can receive
the benefits of the CEPA by way of investment in Hong Kong banks or
finance companies. In accordance with Annex 5 of the CEPA, if more than
50 per cent of the equity of a Hong Kong service supplier has been owned
for at least one year after a merger or acquisition by a foreign service
supplier, the service supplier which has been merged or acquired will be
regarded as a Hong Kong service supplier.”® Thus, foreign banks and
finance companies may indirectly obtain the status of “Hong Kong banking
service suppliers” so as to obtain more favourable treatment from China.
To some extent, the CEPA will stimulate foreign direct investment (FDI)
to Hong Kong, and this is a good example of China’s support for Hong
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Kong’s economy. Meanwhile, the drafters of the CEPA noted the
possibility of foreign “shell companies” being set up in order to benefit
from CEPA'’s favourable treatment by only registering a company in Hong
Kong, so they designed the five-year substantive business operation
standard, more than 50 per cent equity requirement and one year
requirement after merger or acquirement, all of which aim to prevent
foreign “shell companies” from taking advantage of the CEPA benefits.

A number of foreign bank branches in Hong Kong have already
changed their status to Hong Kong banks for the purpose of gaining the
benefits of the CEPA. For example, the Citibank Hong Kong Branch
became the Citibank (Hong Kong) Ltd. in 2004, and the Standard
Chartered Hong Kong Branch became a Hong Kong bank, i.e., the
Standard Chartered (Hong Kong) Ltd., wholly-owned by the Standard
Chartered Bank.”

Market Access Commitments in Banking Services

As to specific market access commitments, China provides more
favourable than treatment to banking service suppliers of other countries
under the WTO.* Firstly, the minimum total assets requirement for a Hong
Kong bank to establish a branch or juridical person in China is reduced to
US$6 billion. This requirement lowers the threshold of market access by
allowing medium-size Hong Kong banks to enter the Chinese market.”” For
example, a medium-size local Hong Kong bank, Wing Lung Bank, set up
a branch in Shenzhen on 29 March 2004,* which became the first
beneficiary of CEPA’s reduction of the minimum total assets requirement.
In June 2004, two other medium-size banks from Hong Kong, DahSing
Bank and Shanghai Commercial Bank opened branches in Shenzhen.'
Secondly, there is no precondition for a Hong Kong bank to set up a
representative office before establishing an equity joint venture bank or
equity joint venture finance company. Thirdly, the conditions for a branch
of a Hong Kong bank located in China to apply for renminbi (RMB)
business include: (1) two years business operation in China; (2)
comprehensive consideration of the operation of all branches in order to
determine whether it satisfies the qualification of profitability, unlike
individual consideration of a single branch operation applicable to non-HK
foreign bank branches. Fourthly, according to the CEPA II Schedule,
China will allow Chinese branches of Hong Kong banks to conduct
insurance agency business.*? Fifthly, according to the CEPA III Schedule,
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“the level of operating funds required of Mainland branches of Hong Kong
banks for offering renminbi and foreign currency businesses to local
customers will be assessed on the basis of all Mainland branches of the bank
concerned rather than each branch individually, and on the condition that the
average level of operating funds of all Mainland branches of the bank
concerned is over RMB 500 million, the requirement on the level of operating
funds of an individual branch should not be less than RMB 300 million.”*
In comparison, China’s WTO commitments in banking services are
stricter. For example, the minimum total assets requirement to establish a
foreign bank subsidiary is US$10 billion at the end of the year prior to
filing the application, while the minimum total assets requirement to
establish a foreign bank branch is US$20 billion at the end of the year prior
to filing the application, and the minimum total assets requirement to
establish an equity joint venture bank is US$10 billion, while for Hong
Kong banks, the total assets requirement is reduced to US$6 billion.
Moreover, under the WTO, the conditions for foreign-funded banks to
engage in local currency business are three years business operation in
China and being profitable for two consecutive years prior to the
application, rather than the CEPA’s requirement of two years operation.

National Treatment Commitments in Banking Services

In China’s CEPA Schedule, it seems that the specific commitments are
related merely to market access. There is not a special column on national
treatment. Does that mean China’s CEPA Schedule is irrelevant to national
treatment? Or does that mean that China has not made national treatment
commitments under the CEPA? This is a very confusing issue. Paragraph
3 of Annex 4 of the CEPA states: “In respect of the service sectors, sub-
sectors or relevant measures not covered by this Annex, the Mainland
(China) will apply Annex 9 of the ‘Schedule of Specific Commitments on
Services List of Article I MFN Exemptions’ of the ‘Protocol on the
Accession of the People’s Republic of China.”” This paragraph may
connect China’s CEPA Schedule with China’s WTO Schedule in such a
way as to complicate the seemingly simple commitments under the CEPA.
Because national treatment limitation measures are covered in China’s
WTO Schedule,* are they, as “relevant measures,” also covered in China’s
CEPA Schedule according to paragraph 3 of Annex 4 of the CEPA? If so,
China’s specific commitments concerning national treatment (as well as
market access commitments and additional commitments) in the WTO
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Schedule are to be “incorporated” into the CEPA as part of China’s
commitments to Hong Kong under the CEPA framework.

It is very possible that this is the intention of the drafters of the CEPA,
otherwise why is China’s WTO Schedule mentioned in the CEPA? It is
China’s WTO obligation to abide by its WTO specific commitments. It is
unnecessary for the CEPA to confirm China’s WTO obligations.
According to the principle of effectiveness, ut res magis valeat quam
pereat, which has been used in WTO cases on many occasions,” paragraph
3 of Annex 4 of the CEPA must be interpreted so as to make this paragraph
meaningful and effective. In the first WTO Appellate Body Report, the
Appellate Body held that an interpretation could not result in reducing
whole clauses or paragraphs of a treaty to “redundancy or inutility.”
According to the principle of interpretation of effectiveness, it is highly
probable® that paragraph 3 of Annex 4 of the CEPA has incorporated
China’s WTO Schedule into the CEPA to supplement China’s CEPA
Schedule. If this interpretation is right, the two service schedules under two
different trade regimes are closely related, especially with respect to
national treatment commitments.

If China’s specific national treatment commitments in China’s WTO
Schedule are incorporated into the CEPA based on paragraph 3 of Annex
4 of the CEPA, China’s national treatment commitments in banking
services under the framework of the WTO can also be regarded as China’s
banking commitments under the framework of the CEPA. Therefore, the
following banking commitments under the WTO are applicable to Hong
Kong banking services and service suppliers under the CEPA:

(1) For mode one (cross-border supply), China makes full national
treatment commitments;

(2) For mode two (consumption abroad), China makes full national
treatment commitments;

(3) For mode three (commercial presence), China makes partial national
treatment commitments;*

(4) For mode four (presence of natural persons), China does not make
national treatment commitment except as indicated in the horizontal
commitments.*

Financial Cooperation Commitments

In order to strengthen banking cooperation and embody the support from
China to Hong Kong, the drafters of the CEPA devised a special article,
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i.e. Article 13, providing for financial cooperation between the two sides.
According to CEPA Article 13, China shall adopt four supportive
measures. Firstly, China supports wholly state-owned commercial banks
(guoyou shangye yinhang)* and certain joint-stock commercial banks
(gufenzhi shangye yinhang)*' in relocating their international treasury and
foreign exchange trading centres to Hong Kong.*? Secondly, China
supports its banks in developing network and business activities in Hong
Kong through acquisition.** Thirdly, China supports the full utilization of
financial intermediaries in Hong Kong during the process of reform,
restructuring and development of the financial sector in China.** Fourthly,
China supports eligible companies, including private enterprises in listing
in Hong Kong.* Besides the four supportive measures, the financial
regulators of China and Hong Kong shall strengthen regulatory
cooperation and information sharing.* The above supportive measures aim
to strengthen Hong Kong’s position as an international financial centre in
Asia.”’

Implementation of China’s Banking Commitments under
the CEPA

According to Paragraph 2 of Annex 4 to the CEPA, China would apply to
services and service suppliers of Hong Kong the specific commitments in
China’s CEPA Schedule. China did implement its specific commitments
under the CEPA, including, inter alia, banking service commitments.
From 1 January 2004 to 30 December 2004, in accordance with China’s
banking commitments under the CEPA, the CBRC approved the
establishment of branches in China by five Hong Kong banks. These were
the Wing Lung Bank Shenzhen Branch, Shanghai Commercial Bank
Shenzhen Branch, DahSing Bank Shenzhen Branch, Wing Hang Bank
Shanghai Branch, and CITIC Ka Wah Bank Shanghai Branch. ** By the end
of 2004, 90 per cent of Hong Kong banks whose total assets met the CEPA
requirement were approved to enter China.* Meanwhile, the CBRC
approved, based on the preferential standards of the CEPA, applications
for opening RMB business from 26 Mainland branches of Hong Kong
banks.* As of the end of 2004, Hong Kong banks had set up 45 branches,
10 sub-branches, 1 finance company, 2 equity joint venture banks, and 24
representative offices in China.”’

How to implement the CEPA in China is a very interesting issue.
Because the CEPA is not a treaty or international agreement,*? there is not
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a problem of “direct effect” or “indirect effect,” or a problem of “domestic
application of international agreements.”** Because the PRC Constitution
neither provides how to implement international agreements in China, nor
stipulates how to implement internal agreements between the Mainland
and its Special Administrative Regions in China, there is no authoritative
legal model for the CEPA’s implementation in China. Undoubtedly, it is
inevitable that the CEPA will be implemented in China, otherwise it would
be no more than a piece of paper. However, its implementation is likely to
lead to many questions. For example, if there is a conflict between the
CEPA and China’s existing law, which will prevail? Is it China’s
obligation to revise or amend its existing law so as to be consistent with the
CEPA?

The State Council Notice

In fact, the CEPA is being implemented by relevant Chinese government
departments as an agreement with de facto legal effect, and more
surprisingly, the legal basis of the implementation is not from laws
made by the National People’s Congress (NPC) or its Standing Committee,
but from a low-level notice issued by the General Office of the State
Council (Guowuyuan Bangongting), that is, the Notice on Relevant
Works for Implementing the CEPA (Guanyu Zhuohao Shishi Neidi yu
Xianggang Aomen Gengjinmi Jingmao Guanxi Anpai Youguan Gongzuo
de Tongzhi) (State Council Notice).>* The first sentence of the State
Council Notice shows that the State Council has authorized the Ministry of
Commerce (MOFCOM) to sign the CEPA and the leaders of the State
Council have approved the implementation items listed in the State
Council Notice. The main content of the State Council Notice is that all
central government agencies and local governments should make
corresponding revisions or formulate relevant policies and rules based on
the CEPA.* But the problem is the nature of the State Council Notice. In
other words, does the State Council Notice have binding force on its
receivers?

According to the PRC Legislation Law (2000),* the State Council has
power to formulate administrative regulations (xingzheng fagui) based on
China’s Constitution and laws made by the NPC and its Standing
Committee.”” However, the State Council Notice, which was not issued by
the State Council, but by the General Office of the State Council, is not an
administrative regulation in a strict sense. There is no place for such a
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“notice” in the PRC legislative framework. Strictly speaking, the State
Council Notice is neither a law nor a regulation, but an administrative
“measure” with de facto legal force. Although the measure is not a law
made by the NPC or a regulation promulgated by the State Council, it
could still be regarded as a rule in the broadest sense, and could be subject
to the review of the WTO if it is taken by a government or an authority and
affects trade in services.® So far, a number of Chinese government
departments have made changes to relevant administrative rules based on
the State Council Notice. For example, in order to be consistent with the
CEPA, based on the State Council Notice, the Ministry of Justice (Sifabu)
has revised a rule relating to Hong Kong law firms.* Some other
governmental departments have also issued special rules to implement the
CEPA.® If the State Council Notice has binding force on other
departments, it is also binding on China’s banking regulator, i.e., the
CBRC. Therefore, it seems that the CBRC should also revise those banking
regulatory rules which are inconsistent with the CEPA.

The CBRC Notice

The CBRC has been implementing the CEPA and devoting much attention
to the task.®’ On 28 August 2003, the CBRC sent out the Notice on
Implementation of the CEPA (Guanyu Luoshi Neidi yu Xianggang Guanyu
Jianli Gengjinmi Jingmao Guanxi de Anpai de Tongzhi) (CBRC Notice).%
Unlike other implementation notices issued by the administrative
departments and institutions directly under the State Council, which
usually quote the State Council Notice as legal foundation, the CBRC
Notice mentions neither the State Council Notice nor other legal sources.
The CBRC Notice directly makes the following arrangements for
implementing the CEPA:

1) Introducing China’s supportive measures in the CEPA to the Hong
Kong banking industry;*

2) Instructing local banking regulatory bureaus to study the CEPA
and implement the measures it contains;*

3) Instructing local banking regulatory bureaus to accept applications
from Hong Kong banks for setting up branches and operating RMB
business.®

Undoubtedly, the CBRC Notice reflects the determination of the
CBRC to implement the CEPA in China’s banking and has binding force
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on local banking supervisory bureaus. However, the CBRC Notice lacks a
legal base to make itself legally valid due to the fact that, in China’s
legislative framework, departmental notices are not included as
departmental rules.

According to the CBRC Notice, it would appear that the CEPA should
apply directly to China’s banking service sector. But in my view, the
CEPA should be transformed into China’s domestic law prior to
implementation, like the WTO agreements.®® This would then correspond
to the requirement for the CEPA to be consistent with the WTO.% It is
noteworthy that one of China’s administrative departments, the
MOFCOM, which is in charge of both China’s WTO negotiations and
CEPA negotiations, is of the view that the implementation of the CEPA is
parallel with the implementation of the WTO.% Therefore, at the level of
the CBRC, China’s banking commitments under the CEPA should be
implemented by way of revising relevant CBRC rules or formulating a rule
relating to the CEPA.

Conflicts between China’s Banking Law and the CEPA

Hong Kong banks are accorded more favourable treatment in establishing
branches and subsidiaries in China based on the CEPA than ordinary
foreign banks based on the WTO. However, some provisions in China’s
current banking laws, regulations and rules are in conflict with China’s
banking commitments under the CEPA.

Minimum Total Assets Requirement

As discussed above, the CEPA reduces the minimum total assets
requirement for a Hong Kong bank to establish a branch or a juridical
person in China from US$10 billion to US$6 billion. But the Regulation of
the People’s Republic of China on Administration of Foreign-funded
Financial Institutions (Zhonghua Renmin Gongheguo Waizi Jinrong Jigou
Guanli Tiaoli), issued by the State Council in December 2001 (FFFI
Regulation 2001),% which is also applicable to Hong Kong banks doing
business in China,” still provides that the minimum total assets
requirement for setting up a juridical person is US$10 billion,”" and the
minimum total assets requirement for setting up a branch is US$20
billion.”” The State Council has not shown any intention of revising the
minimum total assets requirements to comply with the CEPA.
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Three Years Operation Requirement for RMB Business

Under the existing FFFI Regulation 2001, one of the conditions for
foreign-funded banks to engage in local currency business is three years
business operation in China and being profitable for two consecutive years
prior to the application,” rather than the CEPA’s requirement of two years
operation. This banking regulation has not been revised or adjusted to
comply with the relaxed CEPA requirement.

Requirement of a Representative Office

According to the FFFI Regulation 2001, the requirement for establishing
an equity joint venture bank is to have a representative office in China.” As
mentioned above, under the CEPA, the precondition of having a
representative office before establishing an equity joint venture bank
disappears, which makes it easy for Hong Kong banks to set up equity joint
venture banks in China. However, the FFFI Regulation 2001 has not been
revised by the State Council in accordance with the CEPA commitments.

This is a typical example of the conflict between China’s banking law and
the CEPA.

Requirement of Branch-Based Profitability Assessment

According to the Detailed Rules for Implementing the Regulation of the
People’s Republic of China on Administration of Foreign-funded Financial
Institutions (Waizi Jinrong Jigou Guanli Tiaoli Shishi Xize) issued by the
People’s Bank of China in 2002 (hereinafter the DRI 2002),” which was
applicable to Hong Kong banks as well as foreign-funded banks, the
requirement of profitability assessment for two consecutive years in order
to deal with RMB business in China would be on the basis of an individual
branch,’® while under the CEPA, it is on the basis of an overall
consideration of operations of all branches, greatly easing conditions for
Hong Kong banks to operate RMB business in China.”” Although the DRI
2002 as a whole was replaced by the Detailed Rules for Implementing the
Regulation of the People’s Republic of China on Administration of
Foreign-funded Financial Institutions issued by the CBRC in 2004 (DRI
2004),” the branch-based profitability assessment for foreign banks to
open RMB business in the DRI 2002 remains in the DRI 2004.”

From 1 December 2004, foreign bank branches located in west and
north-east China began to enjoy a relaxed profitability requirement when
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applying to conduct RMB business, that is, the CBRC, when reviewing such
an application, should assess the profitability of all the Chinese branches of
the foreign bank on a consolidated basis.*® This new policy does not
completely equalize Hong Kong banks and foreign banks in the process of
applying to engage in RMB business in China because the consolidated
basis is only applicable to some of the foreign bank branches in China,
i.e. those located in western and north-eastern areas, while it is applicable to
Hong Kong bank branches all over China. Given the fact that most foreign
bank branches are located in eastern and south-eastern areas of China, such as
Shanghai, Guangzhou and Shenzhen, the new policy to encourage foreign
investment in western and north-eastern areas will have little impact on the
branch-based profitability assessment for most foreign bank branches. Thus,
the conflict between the CBRC and the DRI 2004 still exists.

Insurance Agency Business

Under China’s current banking laws and regulations, the scope of business
of foreign banks does not cover insurance agency business. According to
the FFFI Regulation 2001, the business scope of foreign banks includes the
following items: public deposits, loans, draft acceptances and discounts,
government bonds, financial bonds, foreign currency securities other than
stocks, letters of credit and guarantee, settlements, foreign exchange and
brokerage, foreign currency trading, inter-bank loans, bank cards, safe box
services, credit investigation and counselling services, and other business
approved by the banking regulator.®' So far, there is no legal basis to allow
Hong Kong bank branches to do insurance agency business in China unless
the current banking regulations are amended. The CBRC has tried to
resolve this problem by issuing a public notice, * requiring Hong Kong
bank branches in China to file with local CBRC offices a record (bei an) of
insurance agency business based on relevant rules in the FFFI Regulation
2001 and the DRI 2004. Moreover, the CBRC has also broadened the
business scope of foreign banks in China so as to cover insurance agency
business by issuing another public notice. According to the Public Notice
of the CBRC on Further Opening up China’s Banking Industry, from 1
January 2005, a foreign bank may engage in insurance agency business.®
It seems that foreign banks do not need to apply for approval when
engaging in insurance agency business. They only need to file a prior
report with relevant CBRC local offices, but they should do the business
“within permissible range of clients and business scope.”®*
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The two public notices have no legal basis. For example, the public
notice’s authorization to Hong Kong bank branches in China to apply for
insurance agency business is beyond the business scope of foreign-funded
banks provided by the FFFI Regulation 2001. Since the FFFI Regulation
2001 was formulated by the State Council, the CBRC under the State
Council has no power either to broaden or to narrow down the provision of
the FFFI Regulation 2001. According to the PRC Legislation Law, the
legal effect of administrative regulations is greater than that of rules made
by administrative departments.*® Furthermore, according to the Notice on
Implementation of the PRC Legislation Law issued by the State Council,*
administrative regulations should not be in conflict with the Constitution
and laws, and rules should not be in conflict with the Constitution, laws and
regulations.®” Therefore, the CBRC public notice is ultra vires, and the
CBRC’s attempts to implement the CEPA is inconsistent with China’s
existing foreign banking regulations, which demand a new, and more
importantly, lawful method of implementing the CEPA in the field of
China’s banking services.

Adjustments of China’s Banking Law under the CEPA

The PRC Commercial Banking Law (2003 amended)* and the Law on
Banking Regulation and Supervision (Yinhangye Jiandu Guanlifa),
(hereinafter Banking Supervision Law 2003)* are both silent on whether
they are applicable to Hong Kong banks. However, under the framework of
the “One Country, Two Systems,”* most Chinese laws, including the two
banking laws, do not apply to Hong Kong.”' Theoretically, Hong Kong
banks are not “foreign banks,” but “Chinese banks” in the broadest sense
of the words. Accordingly, Hong Kong—funded banks in mainland China
are not “foreign-funded financial institutions,” but “Chinese financial
institutions.” Their Chinese nature comes from the concept of “One
Country.” But in practice, Hong Kong—funded banks in China enjoy the
same treatment as foreign banks, which indicates the impact of another
concept, “Two Systems.”

Article 50 of the FFFI Regulation 2001 provides that the regulation
applies mutatis mutandis to Hong Kong, Macao and Taiwan banks
established and doing business in China. Therefore, the FFFI Regulation
2001 is the main target of adjustment under the influence of the CEPA. As
discussed in the previous section, under the CEPA, there is no precondition
for a Hong Kong bank to set up a representative office before establishing
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an equity joint venture bank or equity joint venture finance company, so
relevant provisions in the FFFI Regulation 2001 should be divided into two
parts. In the first part, the existing two-year requirement for a
representative office, which applies to non-CEPA states, should remain. In
the second part, there would be no two-year requirement for Hong Kong/
Macao banks.

The DRI 2004 should also be revised in accordance with the CEPA.
Unfortunately, in the DRI 2004, there is no special arrangement for Hong
Kong-funded banks. Obviously, the CBRC Notice, which only concerns
the business scope of Hong Kong-funded banks as a normative document,
rather than a banking rule, is not suitable for this task. In my opinion, the
adjustments of China’s banking law to the CEPA should go from the top
down, rather than from the bottom up. In other words, the starting point
would be from banking laws (NPC), or at least from banking regulations
(State Council), not from banking rules (CBRC).

For the purpose of adjusting China’s banking law under the CEPA,
two different approaches could be considered. The first approach would be
to create parallel legislation to regulate Hong Kong—funded banks in China
in particular. This idea originates from the de facto dual legal systems of
China’s foreign investment law. In addition to the Corporation Law, China
has a series of foreign-funded enterprises laws which are at the same level
as the Corporation Law. This parallel mode of legislation could also be
introduced in the area of foreign banking law. Although China, de jure, has
the Commercial Banking Law 2003 and the Banking Supervision Law
2003 which are applicable to both domestic-funded banks and foreign-
funded banks, foreign-funded banks are de facto regulated by one
regulation (FFFI Regulation 2001), one rule (DRI 2004), and numerous
relevant measures which are only for regulating foreign-funded banks.
According to this legislation philosophy, the easiest way to regulate Hong
Kong—funded banks is to enact special laws, regulations, rules, or measures
only applicable to Hong Kong—funded banks, that is, a parallel set of
legislation. However, this approach is time-consuming, and would be
difficult to carry out. The CEPA is only an agreement between two
different regions under one country, not a treaty or international
agreement.”” Under such circumstances, it is impossible for the NPC to
include any CEPA-related topic in its legislation plan. In this respect, the
CEPA differs from the WTO. China concluded a treaty with the WTO in
order to gain accession,” so it is China’s duty in international law to
implement the WTO agreements. However, implementing the CEPA lacks
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the basis of international law. It is doubtful whether the CEPA, as a free trade
agreement under one country, has an international element.*® Therefore,
without NPC’s legislative support, or its authorization, the State Council
cannot issue a special regulation on the CEPA, let alone a special regulation
to implement the CEPA’s financial services liberalization requirements.

The second approach would be to add some special articles, rather than
a separate regulation applicable only to Hong Kong, to the current foreign
banking regulations, rules and measures. In this way, the current foreign
banking legal framework need not be separated into several parts by
regional trade agreements. It seems the CBRC is tending to adopt this
piecemeal approach. For example, in the Measures of the CBRC for
Implementing Administrative Licensing Matters of Foreign-funded
Financial Institutions (Zhongguo Yinhangye Jiandu Guanli Weiyuanhui
Waizi Jinrong Jigou Xingzheng Xuke Shixiang Shishi Banfa),” the
minimum total assets requirement (US$60 billion) for Hong Kong and
Macao banks to establish branches, subsidiaries, and joint venture banks in
China is added to the articles designed for general foreign-funded banks,*
and so are the two years operation requirement for RMB business, and the
overall consideration of profitability assessment.”” However, although the
CBRC has implemented some of China’s CEPA banking commitments by
incorporating them into a foreign banking rule, those CEPA-related articles
in the foreign banking rule are ineffective because they conflict with the
higher banking regulation issued by the State Council, i.e. the FFFI
Regulation 2001. The CBRC has no power to revise any banking
regulation issued by the State Council unless authorized to do so by the
State Council.”*

Concluding Remarks

From the perspective of practice, it seems that the conflicts between
China’s banking law and the CEPA have little impact on Hong Kong banks
in China as long as China de facto implements its CEPA commitments
relating to banking services. As a matter of fact, China’s implementation of
the CEPA in the banking service sector is illegal, because the legal effect
and status of the State Council Notice and the CBRC Notice are lower than
the FFFI Regulation 2001 and the DRI 2004 respectively. In the long term,
China may make more and more CEPA banking commitments. If there is
not a mechanism to resolve existing and potential legal conflicts between
China’s banking law and China’s CEPA commitments, legal conflicts are
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bound to increase in number. In other words, if the FFFI Regulation 2001
and the DRI 2004 do not respond to the continuing development of the
CEPA, there will be more and more “notices” to effect de facto changes in
China’s banking law. With the prevailing status of inferior “notices” over
superior laws, regulations and rules, the authority of China’s banking law
will be greatly weakened. In addition, with more and more flexible notices,
people’s confidence in China’s newly established rule of law will be easily
shaken. Therefore, it is necessary to have a de jure way of implementing
China’s CEPA commitments and adjusting China’s banking law.

Moreover, a resolution of the conflicts between the CEPA and China’s
banking law may also provide a model for potential conflicts between other
FTAs and China’s banking law, and for potential conflicts between the
CEPA and China’s law in other areas. It is predictable that China will
conclude more and more regional trade agreements, mainly FTAs, with
some countries, and in each FTA, there will be some special commitments
that grant more favourable treatment to the other party involved in the
agreement. Those special commitments may directly impact on China’s
existing law. China’s banking law must respond to the development of
banking services in the upcoming FTAs.

Looking at the implementation of the CEPA in China in practice, one
finds that China’s banking regulator, the CBRC, has taken a piecemeal
approach. This piecemeal approach, although it can deal with the CEPA
issue, cannot cope with the complex situations caused by a huge influx of
regional trade agreements. However, the blame should not be put only on
the CBRC. It is impossible to completely resolve the issue without the
participation of the State Council and the NPC. Historically, the NPC has
not taken measures necessary to address the issue of implementation of the
WTO agreement in China. With the arrival of regional trade agreements in
China, it remains to be seen whether the NPC will lose its second chance
or mend its fences by bringing in necessary legislation to implement
regional trade agreements. Unfortunately, so far the NPC has done nothing
with respect to the CEPA. Without a legal basis and support from the
highest level, the CBRC will find that, in dealing with the issue of the
conflicts between the CEPA and China’s banking law, its spirit is willing,
but its flesh is weak.
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